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A bill to be entitled

2s::�

An act relating to the Florida Patient's
Compensation Fund; amending s. 768.54(3),
Florida Statutes, 1978 Supplement; vesting
management of the fund in the board of
governors thereof; prescribing membership of
such board; providing for the establishment of
certain fees by the Insurance Commissioner
after consultation with the board; providing
10

that certain documents and things are subject

11

to the authority of the board; designating the

12

board as the administrator of certain

13

investments; designating an agent for service

14

of process; providing an effective date.

15

WHEREAS, the Florida Patient's Compensation Fund was
created to limit the liability of participating health care
providers, and
WHEREAS, the participants in the fund are liable for
any deficit in the fund, and
WHEREAS, those who are liable for such deficit are best
22 able to manage the fund, NOW, THEREFORE,
23

24 Be It Enacted by the Legislature of the State of Florida:
25
26

Section l.

Subsection (3) of section 768.54, Florida

27 Statutes, 1978 Supplement, is amended to read:
28

768.54

Limitation of liability and patient's

29 compensation fund.-(3)

PATIENT'S COMPENSATION FUND.--

31

1
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6-37 2A-9

6-37 2A-9

(a)

The fund.--There is created a "Florida Patient's

ae-nemed-ay-ehe-F¼er¼da-Hesp¼ea¼-Assee¼ae¼eA.

2 Compensation Fund," hereina£eer-re£erred-ee-as-ehe-�£HAd,� for
the purpose of paying that portion of any claim arising out of

4 each year, choose one of its members to serve as chairman of

4 the rendering of or failure to render medical care or services
s for health care providers or any claim

The board of

governors shall, during the first meeting after June 30 of
5 the board and another member to serve as vice chairman of the

for bodily injury or

6 property damage to the person or property of any patient
arising out of the insureds' activities for those health care
providers set forth in subparagraphs (l)(b)l., 5., 6., and 7.
9 which is in excess of the limits as set forth in paragraph
10 (2) (b).

The fund shall be liable only for payment of claims

11 against health care providers who are in compliance with the
12 provisions of paragraph (2) (b), of reasonable and necessary
13 expenses incurred in the payment of claims, and of fund
14 administrative expenses.
15

(b)

Fund administration and operation.--Managefflene-e£

12

18 ee-as-ehe-�JYAT�

The fund JYA shall operate subject to the

19 supervision and approval of a board of governors consisting of

15 this act, for deposit into the fund, which shall be remitted
for deposit in a manner prescribed by the Insurance
Commissioner.

22 Bar, a representative of physicians appointed by the Florida
23 _Medical Association, a representative of physicians' insurance
24 _or self-insurance appointed by the Florida Medical
25 _Association, a representative of hospitals appointed by the
a Florida Hospital Association, a representative of hospital
V insurance or self-insurance appointed by the Florida Hospital
28 Association, and� representative of the general public
29 appointed by the Insurance Commissioner represeAeae¼ves-e£
30 £¼ve-e£-ehe-¼AsHrers-pare¼e¼pae¼Ag-¼A-ehe-aYA 7 -aA-aeeerAey-ee
31 ae-Aamed-ey-�he-F¼er¼da-Bar7-a-phys¼e¼aA-ee-be-Aeffled-by-ehe
2
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The limitation of liability provided by the

IB fund shall begin July 1, 1975, and run thereafter on a fiscal19 year basis.

For the first year of membership, each

participating health care provider

W a representative of the insurance industry appointed by the
21 Insurance commissioner, an attorney appointed by The Florida

Fees and assessments.--/\nnually, each health care

14 with paragraph (2)(b) shall pay the fees established under

16 ehe-£HAd-sha¼¼-ae-veseed-w¼eh-ehe-Je¼Ae-YAderwr¼e¼ng
17 Assee¼ae¼en-aHeher¼�ed-ey-sT-621�35¼t1t 7 -here¼Aa£eer-re£erred

(c)

13 provider, as set forth in subsection (2), electing to comply

shall pay a base fee for

deposit into the fund in the amount of $1,000 for any
22 individual, or $300 per bed, for any hospital.

n

Those entering

the fund after the f iscal year has begun shall pay a prorated

24 share of the yearly fees for a prorated membership .

The base

� fee charged after the first year of participation shall be
a $500 for any individual, or $300 per bed, for any hospital.
27 The base fees to be paid by those health care providers
28 defined in subparagraphs (1) (b)S., 6., 7., and 8. shall be
29 established by the fund on an actuarially sound basis.

In

• addition, after the first year of operation, additional fees
31 may be charged but shall be appropriately prorated for the
3
CODING: Words in�� type ore deletions from 1tx11,trng low; words underlin4Ulare add 1 t1ons.

6-37 2A-9

portion of the year for which the health care provider
participated in the fund, based on the following
3 considerations:
4

l.

Past and prospective loss and expense experience in

•

3.

6

The prior claims experience of the members covered

against the account, the fund shall certify the amount of the
projected excess or insufficiency to the Insurance

8 Commissioner and request the Insurance Commissioner to levy an

Risk factors for persons who are retired,

10 semiretired, or part-time professionals.

If the fund determines

4 that the amount of money in an account for a given fiscal year

under the fund; and
9

on the Joint Underwriting Association authorized by s.

5 is in excess of or not sufficient to satisfy the claims made

areas within the state;
2.

imposing liability for payment of any part of a fund deficit

3 627.351(7) aHA or its member insurers.

5 different types of practice and in different geographical
6

6-37 2A-9

9 assessment against or refund to all participants in the fund

11

lO for that fiscal year, prorated, based on the number of days of

12 Such 6a¼d base fees may be adjusted downward for any fiscal

11 participation during the year in question.

13 year in which a lesser amount would be adequate and in which
14 the additional fee would not be necessary to maintain the
15 solvency of the fund.
16

Such 6a¼d additional fee shall be based

on not more than two geographical areas with three categories

17 of practice and with categories which contemplate separate
18 risk ratings for hospitals, for health maintenance
19 organizations, for ambulatory surgical facilities, and for
20 other medical facilities.

Participants

22 shall only be liable for assessments for claims from years
23 during which they were members of the fund; in cases in which
24 a participant is a member of the fund for less than the total
25 fiscal year, a member shall be subject to assessments for that
U year on a prorata basis determined by the percentage of
V participation for the year.

The fund shall be maintained at

28 not more than $25,000,000 per fiscal year.
29 assessments, or refunds

12 Commissioner shall order such refund to, or levy such
13 assessment against, such participants in amounts that fairly
14 reflect the classifications prescribed above and are

&5

sufficient to obtain the money necessary to meet all claims

•6

for said fiscal year.

Additional fees,

shall be set by the Insurance

18 those health care providers defined in subparagraphs (1) (b)l.,
5., 6., and 7., exceed an amount equal to the fees originally
paid by such health care provider for participation in the
21 fund for the year giving rise to such

22

(d)

23

1.

Nothing contained herein shall be construed as
4

CODtHG: Words in�� type or• deletioru from existing law; words u11derlined ore additions.

assessment.

Fund accounting and audit.-Moneys shall be withdrawn from the fund only upon

24 vouchers app�e¥ed-ey-�he-aHA as authorized by the board of
25 governors.

u

2.

All books, records, and audits of the fund shall be

V open for reasonable inspection to the general public, except
28 that a claim file in possession of the fund shall not be
available for review during processing of that claim.

30 Commissioner after consultation with the board of governors of
31 the fund ,HJA.

In no case shall any assessment for a

17 particular year against any health care provider, other than

Each fiscal year of the fund shall

21 operate independently of preceding fiscal years.

The Insurance

31

�

book, record, document, audit, or asset acquired by, prepared
5

6-372A-9
for, or paid for by the fund is subject to the authorityof

2 the board of governors, which shall be responsible therefor.
3.

Persons authorized to receive deposits, issue

4 vouchers, or withdraw or otherwise disburse any fund moneys
shall post a blanket fidelity bond in an amount reasonably

sufficient to protect fund assets.
shall be paid from the fund.
4.

.,

9 audited financial reports to any fund participant and to the

recover against the fund unless the fund was named as a

defendant in the suit.

The fund is not required to actively

defend a claim until the provisions of s. 768.44 are completed

4 or waived, suit instituted, and the fund is named therein.
5 If, after the facts upon which the claim is based are

reviewed, it appears that the claim will exceed $100,000 or,

The cost of such bond

Annually, the fund shall furnish, upon request,

6-372A-9

if greater, the amount of the health care provider's basic

8 coverage, the fund shall appear and actively defend itself
9 when named as a defendant in the suit.

In so defending, the

lO Department of Insurance and the Joint Legislative Auditing

10 fund shall retain counsel and pay out of the account for the

12 accepted accounting procedures and shall include income and

12 costs incurred in defending the fund.

14 Insurance or the Joint Legislative Auditing Committee.

14 retained to defend the Joint Underwriting Association

11 Committee.

The reports shall be prepared in accordance with

13 such other information as may be required by the Department of
15

5.

Moneys held in the fund shall be invested in

16 interest-bearing investments by the board of governors of the

17 fund JYA as ad ministrator.

However, in no case shall such

18 saie moneys be invested in the stock of any insurer

19 participating in the Joint Underwriting Association authorized

20 bys. 627.351(7) CHlA or in the parent company or company
21 owning a controlling interest of said insurer.

All income

22 derived from such investments shall be credited to the fund.
23

6.

Any health care provider participating in the fund

11 appropriate year attorneys' fees and expenses, including court
In any claim, the

13 attorney or law firm retained to defend the fund shall not be
15 authorized bys. 627.351(7) JYA.

The fund is authorized to

-16 negotiate with any claimants having a judgment exceeding

17 $100,000 cost to the fund to reach an agreement as to the

18 manner in which that portion of the judgment exceeding that

19 $100,000 cost is to be paid.

A 20

Any judgment affecting the fund

may be appealed under the Florida Appellate Rules of

W21 Procedure, as with any defendant.
22

2.

It shall be the responsibility of the insurer or

23 self-insurer providing insurance or self-insurance for a

� may withdraw from such participation only at the end of a

24 health care provider who is also covered by the fund to

� subject to any assessment or any refund pertaining to any year

� potentially affects the fund, with respect to such insurance

25 fiscal year; however, such health care provider shall remain

25 provide an adequate defense on any claim filed which

27 in which such member participated in the fund.

27 contract or self-insurance contract.

28

29

{el

1.

Claims procedures.--

Any person may file an action against a

JO participating health care provider for damages covered under
31 the fund, except that the person filing the claim shall not
6

COOING: Words in� � ttP• ore d•let1ons from existing law; words J!._nd�rline-d are additions.

The insurer or self-

28 insurer shall act in a fiduciary relationship toward the fund

29 with respect to any claim affecting the fund.

No settlement

- JO exceeding $100,000, or any other amount which could require
31

7
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6-372A -9
6-372A-9
payment by the fund, shall be agreed to unless approved by the
fund.
3.

A person who has recovered a final judgment or a

e

only after that health care provider has proved to the
satisfaction of the fund that such health care provider had
such coverage during the period of membership of the fiscal
4 year.
6.

4 settlement approved by the fund against a health care provider

agent for service of process for the plan.

5 who is covered by the fund may file a claim with the fund to
6 recover that portion of such judgment or settlement which is

in excess of $100,000 or the amount of the health care
provider's basic coverage, if greater, as set forth in
9 paragraph (2).(b).

In the event an account for a given year

10 incurs liability exceeding $100,000 to all persons under a
11 single occurrence, the persons recovering shall be paid from

The manager of the� a�A or his assistant is the

Section 2.

The 1982 repeal of section 768.54, Florida

8 Statutes, by chapter 76-168, Laws of Florida, as amended,
9 shall not be affected by the amendment of that section by this

10 act.
11

Section 3.

This act shall take effect July 1, 1979.

12

********************************* ********

12 the account at a rate not more than $100,000 per person per

13

13 year until the claim has been paid in full, except that court

14

SENATE SUMMARY

14 costs and reasonable attorney's fees shall be paid in one lump

15

Provides that the Board of Governors of the Florida
Patient's Compensation Fund, rather than the Joint
Underwriting Association for medical malpractice, shall
manage and control the fund. Prescribes membership of
the Board of Governors.

15 sum within 90 days after the settlement or judgment is
16 rendered.

Such fees shall not reduce the amount of the annual

17 award.

18

4.

Settlements or judgments against the fund shall be

18
19

19 paid in the order received within 90 days after the date of

20 settlement or judgment, unless appealed by the fund.

If the

21 account for a given year does not have enough money to pay all
22 of the settlements or judgments, those claims received after

23 the funds are exhausted shall be immediately payable from the
� assessments of participants for that year, in the order in
25 which they are received.
26

5.

If a health care provider participating in the fund

27 has coverage in excess of $100,000 per claim, such health care
� provider shall be liable for losses up to the amount of his

22
23

24
25
26
27
�
29

29 coverage, and such health care provider shall receive an
30 appropriate reduction of the fees and assessments for
31 participation in the fund.

Such reduction shall be granted
8

9
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77

2

An act relating to the Florida Patient's

3

Compensation Fund; amending s. 627.351(7)(c),

4

Florida Statutes, 1978 Supplement, modifying

5

membership of the board of governors of the
Joint Underwriting Association; amending s.

"' .
...
"'
cnu
,O•�
c.�
.c

:::,
"'C.

7

768.54(3)(b) and (c), Florida Statutes, 1978

8

Supplement; conforming membership of such

9

board; providing that the fund shall be

10

maintained at not more than $18,000,000 per

� C:

11

......

fiscal year; providing an effective date.

12

N.C:

........ .."'
1,0 ...

0-0

0 ...
<II"'

o�

·�
......."'"'
-0 .c:
.., ...
(J "'

"'en

......

s�

cno

,

13

WHEREAS, the Florida Patient's Compensation Fund was

14

created to limit the liability of participating health care

15

providers, and

:-1....

17

C: C:

...

19

:::,
(J .,

20

(J ....

21

.c
:::,
c..c:

22

... .c

0

"'0

e•�

.g 0E

�-"'

·� C:

_,_
.c: 0

I- ....

WHEREAS, the participants in the fund are liable for

16

any deficit in the fund, and
WHEREAS, those who are liable for such deficit are best

18

able to manage the fund, NOW, THEREFORE,
Be It Enacted by the Legislature of the State of Florida:

23

Section 1.

Paragraph (c) of subsection (7) of section

24

627.351, Florida Statutes, 1978 Supplement, is amended to

25

read:

26

627.351

Insurance risk apportionment plan.-

(7)

28

(c)

The Joint Underwriting Association shall operate

29

subject to the supervision and approval of a board of

30

governors consisting of representatives of five of the

31

insurers participating in the Joint Underwriting Association,
CODIHG, Wenla l•_...

._,..ty,.

■re uletl■-111■111 exl1tln9 law; woNI, yaderllnu·••• addition,.

'

J.

••

122-37A-3-9

122-37A-3-9
an attorney to be named by The Florida Bar, a physician to be

1.13/7

2 named by the Florida Medical Association, a representative of

1.13/8

3 a physicians' self-insurance trust appointed by the Insurance

4 Commissioner, a representative of a hospital self-insurance

5 trust appointed by the Insurance Commissioner, and a hospital

1.13/9

6 representative to be named by the Florida Hospital

1.13/10

7 Association. The board of governors shall choose, during the

1.13/12

a first meeting of the board after June 30 of each year, one of
9 its members to serve as chairman of the board and another
10 member to serve as vice chairman of the board.
11
12

13
14

1.13/13
1.13/1 4

section 768.54, Florida Statutes, 1978 Supplement, are amended

1.13/1 5

to read:
Limitation of liability and patient's

1.13/16

u compensation fund.-16

(3)

PATIENT'S COMPENSATION FUND.--

1.16

17

(b)

Fund administration and operation.--Management of

1.16/1

18

the fund shall be vested with the Joint Underwriting

19

Association authorized by s. 627.351(7), hereinafter referred

� to as the •JUA.•
11

The JUA shall operate subject to the

supervision and approval of a board of governors consisting of

22 representatives of five of the insurers participating in the
� JUA, an attorney to be named by The Florida Bar, a phy sician

2 of termination or dissolution of said JUA with respect to
3

1.16/2
1.16/3
1.16/4
1.16/5
1.16/8

providing professional liability malpractice insurance, or

4 insurance for bodily injury or property damage to the person
5 or property of any patient arising out of the insureds'
6

activities, the JUA shall continue to operate for the purpose

7 of fund management as provided in this subsection.
8

Section 2. Paragraphs (b) and (c) of subsection (3) of

768.54

member to serve as vice chairman of the board. In the event

9
10

(c)

Fees and assessments.--Annually, each health care

provider, as set forth in subsection (2), electing to comply

l

with paragraph (2)(b) shall pay the fees established under

1

11

this act, for deposit into the fund, which shall be remitted

12

for deposit in a manner prescribed by the Insurance

l

fund shall begin July 1, 1975, and run thereafter on a fiscal-

l

15

year basis.

1

16

participating health care provider shall pay a base fee for

13
14

Commissioner. The limitation of liability provided by the
For the first year of membership, each

18

individual, or $300 per bed, for any hospital. Those entering

1

19

the fund after the fiscal year has begun shall pay a prorated

1

�

share of the yearly fees for a prorated membership. The base

1

21

fee charged after the first year of participation shall be

22

�

$ 500 for any individual, or $300 per bed, for any hospital.
The base fees to be paid by those health care providers

1

1.16/9

25

representative of a physicians' self-insurance trust appointed

l.16/ll

26

by the Insurance Commissioner, a representative of a hospital

25

established by the fund on an actuarially sound basis.

V

self-insurance trust appointed by the Insurance Commissioner,

1.16/12

V

26

addition, after the first year of operation, additional fees

1.16/13

29

Hospital Association. The board of governors shall, during

1.16/1

30

the first meeting after June 30 of each year, choose one of

1.16/15

31

its members to serve as chairman of the board and another
2
CODING: Wo,ds in� tlo....,i. type a,e deletions from existing low; words underlined are additions.

1

deposit into the fund in the amount of $1,000 for any

to be named by the Florida Medical Association, ,!

and a hospital representative to be named by the Florida

l

17

24

�

l

24 defined in subparagraphs (1)(b)5., 6., 7., and 8. shall be

1

In

1

1.

�

may be charged but shall be appropriately prorated for the
portion of the year for which the health care provider

1.

29

participated in the fund, based on the following

30

considerations:

1

31
3
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122-37A-3-9
l.

Past and prospective loss and expense experience in

.82

2 different types of practice and in different geographical

5

2 the account, the fund shall certify the amount of the

2.l
2.l

3 projected excess or insufficiency to the Insurance

3 areas within the state;
2.

excess of or not sufficient to satisfy the claims made against

1.81

The prior claims experience of the members covered

.84

under the fund; and

4 Commissioner and request the Insurance Commissioner to levy an

•l

5 assessment against or refund to all participants in the fund

.1

6 for that fiscal year, prorated, based on the number of days of

2.l

7 semiretired, or part-time professionals.

7 participation during the year in question.

2.1

8

8

6

3.

2.1

Risk factors for persons who are retired,

The Insurance

Commissioner shall order such refund to, or levy such

9 assessment against, such participants in amounts that fairly

2.1

9 Said base fees may be adjusted downward for any fiscal year in

.l/1

10 which a lesser amount would be adequate and in which the

.1/2

11 additional fee would not be necessary to maintain the solvency

•. 1/3

11 sufficient to obtain the money necessary to meet all claims

.1

.1/4

12 for said fiscal year.

•l

12
13

of the fund.

Said additional fee shall be based on not more

than two geographical areas with three categories of practice

14 and with categories which contemplate separate risk ratings
15 for hospitals, for health maintenance organizations, for

2.1/5
2.1/6

2.1/7

N ambulatory surgical facilities, and for other medical
17

facilities.

Each fiscal year of the fund shall operate

18 independently of preceding fiscal years.
19

Participants shall

only be liable for assessments for claims from years during

10

13

15 5., 6., and 7., exceed an amount equal to the fees originally

2.1

16 paid by such health care provider for participation in the

2.4

17

• 1/11

18

• l/12

19

.1/16

fund for the year giving rise to such
Section 3.

assessment.

This act shall take effect July l, 1979 •

21

*****************************************
HOUSE SUMMAR'l

22 fiscal year, a member shall be subject to assessments for that

2.1/17

22

23 year on a prorata basis determined by the percentage of

2.1/18

23

24 participation for the year.

2.1/19

24

.1/21

�

The fund shall be maintained at

not more than $18,000,000 $�5 7 888 7888 per fiscal year.
shall be set by the

25

Modifies membership of the board of governors of the
Joint Underwriting Association. Provides that the fund
shall be maintained at not more than $18,000,000 per
fiscal year.

27

27 Insurance commissioner after consultation with the JUA.
• l/22

� Nothing contained herein shall be construed as imposing

29 liability for payment of any part of a fund deficit on the JUA
30

or its member insurers.

31

amount of money in an account for a given fiscal year is in

If the fund determines that the
4

CODING: Words in�� type ore deletions from existing low; words

particular year against any health care provider, other than

20

21 participant is a member of the fund for less than the total

� Additional fees, assessments, or refunds

In no case shall any assessment for a

14 those health care providers defined in subparagraphs ( 1) (b) L,

2.1/10

20 which they were members of the fund; in cases in which a

25

retlect the classifications prescribed above and are

�

2.1/23

29

2.1/25

30

2.1/26

31

5
underlined are

additions.
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A bill to be entitled

An act relating to the Florida Patient's

l:btc
1.3/2

Compensation Fund; adding paragraphs (f)-(i) to

4

subsection (1) and amending s. 768.54(2)(b) and

1.3/3

5

(e) and (3), Florida Statutes, 1978 Supplement;

1.3/4

6

providing definitions; providing a limitation

7
8
9

of liability under the fund per occurrence;
providing a maximum amount for a health care

1.3/5

provider's escrow account; increasing the

10

persons to whom the limitation of liability

1.3/6

11

afforded by the fund applies; providing that

1.3/7

12

the fund shall pay claims arising out of

13

activities of committees, as defined in the

14

act; providing for assessments against

15

hospitals under certain circumstances; vesting

16

management of the fund in the board of

1.3/8

1.3/9

17

governors thereof; prescribing membership of

18

such board; providing for the establishment of

19

certain fees by the Insurance Commissioner

20

after consultation with the board; reducing the

21

maximum amount of the fund; providing that

1.3/11

22

certain documents and assets are subject to the

1.3/13

23

authority of the board; designating the board

24

as the administrator of certain investments;

25

designating an agent for service of process;

26

providing for conditional repeal; providing an

27

effective date.

1.3/10

1.3/14

28

29

WHEREAS, the Florida Patient's Compensation Fund was

30

created to limit the liability of participating health care

31

providers, and

1.3/15
1.12

l
CODING: Words in��!. type are deletions from existing law; words underlined are additions.

200-63-4-9
WHEREAS, the participants in the fund are liable for
2
J
4

1.12

any deficit in the fund, and
WHEREAS, those who are liable for such deficit are best

1.13

able to manage the fund, NOW, THEREFORE,

5

6

Be It Enacted by the Legislature of the State of Florida:

1:enc

7

a
9

10
11
12

13
14

15
16
17
18

19

20
21
22

n

Section l.

Paragraphs (f), (g), (h), and (i) are added

to subsection (1), paragraphs (b) and (e) of subsection

(2)

Statutes, 1978 Supplement, is amended to read:
768.54

Limitation of liability and patient's

(1)

DEFINITIONS.--The following definitions apply in

the interpretation and enforcement of this section:
(f)

"Occurrence" means an accident or incident,

including continuous or repeated exposure to conditions, which

1.13/3
1.13/4
l:lus
1.13/5

results in patient injuries not intended from the standpoint
1.13/6

of the insured.
(g)

"Per claim" means all claims per patient arising

l:lus

out of an occurrence.
(h)

"Committee" means a committee or board of trustees

1.13/7

'of a health care provider or group of health care providers

u

treatment, or institutional staff privileges, or to perform

v

other administrative or professional purposes or functions.

29

r.13/3

compensation fund.--

established to make recommendations, policy, or decisions

28

1.13/2

are amended, and subsection (3) of section 768.54, Florida

u

25

l.13/1

1.13/8

regarding patient institutional utilization, patient

(i)

"House physician" means any physician, osteopath,

1.13/9
1.13/10

podiatrist, or dentist except a physician, osteopath,

JO

podiatrist, or dentist with staff privileges at a hospital; a

31

physician, osteopath, podiatrist, or dentist providing
2
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emergency room services; an anesthesiologist, pathologist, or
2

radiologist; or a physician, osteopath, podiatrist, or dentist

3

who performs a service for a fee.

1.13/12

4

(2)

LIMITATION OF LIABILITY.--

1.13/13

5

(b)

A health care provider shall not be liable for an

1.13/14

6

amount in excess of $100,000 per claim or $500,000 per

7

occurrence for claims covered under subsection (3) if the

8

health care provider had paid the fees required pursuant to

9

subsection (3) for the year in which the incident occurred for

lO

which the claim is filed, and an adequate defense for the fund

11

is provided, and pays at least the initial $100,000 or the

12

maximum limit of the underlying coverage maintained by the

l3

health care provider on the date when the incident occurred

l4

for wh1ch the claim is filed, whichever is greater, of any

15

settlement or judgment against the health care provider for

l6

the claim in accordance with paragraph (3) (e).

17

provider may have the necessary funds available for payment

18

when due or an adequate defense for the fund may be provided

19

by the use of:

20

1.

A health care

A bond in the amount of $100,000 per claim and

21

three times the per claim limit in the aggregate per year,

22

plus an additional amount as determined by the Department of

23

Health and Rehabilitative Services which is sufficient to meet

24

claims defense and expenses, provided that a total escrow

25

account for all years equal to reserved loss and expense

�

amounts for known cases plus $345,000 shall be the maximum

27

escrow amount required;

�

2.

An adequate escrow account in the amount of

29

$100,000 per claim and three times the per claim limit in the

30

aggregate per year, plus an additional amount as determined by

31

the Department of Health and Rehabilitative Services which is
3
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sufficient to meet claims defense and expenses, provided that
2

a total escrow account for all years equal to reserved loss

3

and expense amounts for known cases plus $345,000 shall be the

4

maximum escrow amount required;

5
6
7
8

9

10
11
12

13
14

15

3.

Medical malpractice insurance in the amount of

l.13/31
l.13/34

Underwriting Association established under s. 627.351(7); or

1.13/36

4.

Self-insurance as provided in s. 627.357, providing

1.13/37

coverage in an amount of $100,000 or more per claim and three
times the per claim limit in the aggregate per year, plus an
additional amount as determined by the Department of H;alth

and Rehabilitative Services which is sufficient to meet claims

1.13/38
1.13/39

defense and expenses.
{e)

The limitation of liability afforded by the fund

1.13/41

for a participating hospital or ambulatory surgical center
shall apply to the officers, trustees, volunteer workers,

17

trainees, committee members (including physicians, osteopaths,

18

podiatrists, and dentists), and employees of the hospital or

w

licensed under chapter 458, physician's assistants licensed

�

l.13/31

$100,000 or more per claim from private insurers or the Joint

16

19

l.13/30

l. 13/42
1.13/44

ambulatory surgical center, other than employed physicians
1.13/46

under chapter 458, osteopaths licensed under chapter 459,
dentists licensed under chapter 466, and podiatrists licensed

1.13/47

�

under chapter 461.

l.13/49

25

to house physicians, interns, employed physicians in a

26

resident training program or physicians performing purely

22

u

However, the limitation of liability

afforded by the fund for a participating hospital shall apply
1.13/51

administrative duties for the participating hospitals other

l.13/52

28

than the treatment of patients.

l:lus

29

shall apply to the hospital or ambulatory surgical center and

JO

those included in this subsection as one health care provider.

v

31

(3)

This limitation of liability

PATIENT'S COMPENSATION FUND.-4
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(a)
2
3

The fund.--There is created a "Florida Patient's

Compensation Fund," he�e4naf�e�-fefeffed-�o-as-�he-llf�nd 7u for

1.16/1
l:qq

the purpose of paying that portion of any claim arising out of
1.16/3

4

the rendering of or failure to render medical care or

5

services, or arising out of activities of committees, for

6

health care providers or any claim for bodily injury or

1.16/5

property damage to the person or property of any patientL

1.16/6

insureds' activities for those health care providers set forth

1.16/10

10

in subparagraphs (l)(b)l., 5., 6., and 7. which is in excess

1.16/12

ll

of the limits as set forth in paragraph

1.16/15

12

shall be liable only for payment of claims against health care

7
8
9

13

including all patient injuries and deaths, arising out of the

(2) (b).

The fund

providers who are in compliance with the provisions of

14

paragraph

(2) (bl,

15

incurred in the payment of claims, and of fund administrative

1.16/17

of reasonable and necessary expenses
1.16/19

16

expenses.

18

ehe-£�Rd-sha¼¼-be-vesteo-w4eh-ehe-Jo4Re-ijRoefwr4e4Rg

1.16/21

19

Assoe4ae4oft-a��hof4zed-ey-s.-6��.3;¾i�t 7 -hefe4ftaf�er-feferred

1.16/22

20

eo-as-�he-llJBA. u

1.16/23

�

supervision and approval of a board of governors consisting of

17

�

(b)

Fund administration and operation.--Ma"ageme"e-e£

The fund JBA shall operate subject to the

1.16/20

1.16/24

a representative of the insurance industry appointed by the
Insurance Commissioner, an attorney appointed by The Florida

1.16/25

24

Bar, a representative of physicians appointed by the Florida

1.16/26

�

Medical Association, a representative of physicians' insurance

�

appointed by the Insurance Commissioner, a representative of

1.16/27

v

physicians' self-insurance appointed by the Insurance

1.16/28

�

Commissioner, two representatives of hospitals appointed by

29

the Florida Hospi'tal Association, a representative of hospital

30

insurance appointed by the Insurance Commissioner, a

31

representative of hospital self-insurance appointed by the

23

5
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Insurance Commissioner, a representative of the osteopathic
physicians' or podiatrists' insurance or self-insurance

1.16/31

3

appointed by the Insurance Commissioner, and a representative

1.16/32

4

of the general public appointed by the Insurance Commissioner

5

fepfeseneae4ves-o£-£4ve-o£-ehe-4ns�fefs-pafe4e4pae4ng-4n-ehe

6

dijA7-an-aeeefney-eo-be-named-by-ihe-F¼of4da-Ber7-a-phys4e4an

2

1.16/35

7

eo-be-named-by-ehe-F¼of4ea-Hee4ea¼-Assee4ae4en7-and-a-hesp4ea¼

1.16/36

8

fe�feseneae4ve-ee-be-namee-by-ehe-F±ef4ea-Hes�4ea±

1.16/37

9

Assee4ae4en.

1.16/38

The board of governors shall, during the first

10

meeting after June 30 of each year, choose one of its members

11

to serve as chairman of the board and another member to serve

12

as vice chairman of the board.

fn-ehe-evene-e£-eerm4nae4on-ef

13

e4sse±�e4on-o£-sa4e-a9A-w4eh-fespeee-eo-pfov4e4ng-pfo£ess4ona¼

14

¼4ab4¼4ey-ma¼praee4ee-4ns�ranee7 -or-4ns�ranee-£of-boe4¼y

15

4n��fy-of-�fopefey-eamage-eo-ehe-pefson-er-pfopefey-o£-any

1.16/39
l:los
1.16/42

16

pae4ene-ar4s4ng-o�e-o£-ehe-4ns�rees i -aee4v4e4es 7 -ehe-J9A-sha¼¼

1.16/44

eene4n�e-eo-operaee-£er-ehe-p�f�ose-o£-£�nd-managemene-as

1.16/46

18

�fov¼eee-4n-eh4s-s�bseee4on7

17
19
20

21

(c)

Fees and assessments.--Annually, each health care

1.16/47

provider, as set forth in subsection (2), electing to comply

1.59

with paragraph (2) (b) shall pay the fees established under

1.61

22

this act, for deposit into the fund, which shall be remitted

23

for deposit in a manner prescribed by the Insurance

1.62

24

Commissioner.

1.63

25

fund shall begin July 1, 1975, and run thereafter on a fiscal

26
27
28
29

year basis.

The limitation of liability provided by the

1.63/1
1.63/2

For the first year of membership, each

participating health care provider shall pay a base fee for

1.63/3

deposit into the fund in the amount of $1,000 for any
individual, or $300 per bed, for any hospital.

Those entering

1.63/5

30

the fund after the fiscal year has begun shall pay a prorated

1.63/6

31

share of the yearly fees for a prorated membership.

1.63/8

The base

6
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fee charged after the first year of participation shall be
2

$500 for any individual, or $300 per bed, for any hospital.

3

The base fees to be paid by those health care providers

1.63/9

4

defined in subparagraphs (1) (b)5., 6., 7., and 8. shall be

l.63/10

5

established by the fund on an actuarially sound basis.

l.63/13

6

addition, after the first year of operation, additional fees

7

may be charged but shall be appropriately prorated for the

1.63/15

8

portion of the year for which the health care provider

1.63/16

9

participated in the fund, based on the following

l.63/17

10

considerations:

11

l.

In

Past and prospective loss and expense experience in

12

different types of practice and in different geographical

13

areas within the state;

14

15
16
17

2.

The prior claims experience of the members covered

1.81
1.82
1.84

under the fund; and
3.

Risk factors for persons who are retired,

2.1

semiretired, or part-time professionals.

18
19

Such Sa4e base fees may be adjusted downward for any fiscal

2.2

20

year in which a lesser amount would be adequate and in which

2.3

21

the additional fee would not be necessary to maintain the

2.4

22

solvency of the fund.

l:lus

23

on not more than two geographical areas with three categories

24

of practice and with categories which contemplate separate

25

risk ratings for hospitals, for health maintenance

2.7

26

organizations, for ambulatory surgical facilities, and for

2.8

27

other medical facilities.

2.11

28

operate independently of preceding fiscal years.

29

shall only be liable for assessments for claims from years

2.13

30

during which they were members of the fund; in cases in which

2.14

31

a participant is a member of the fund for less than the total

2.17

Such Sa4d additional fee shall be based

Each fiscal year of the fund shall
Participants

7
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fiscal year, a member shall be subject to assessments for that

2.18

2

year on a prorata basis determined by the percentage of

2.19

3

participation for the year.

2.19/1

4

not more than $15,000,000 $�5,8887888-�er-£isee¼-yeer.

The fund shall be maintained at

s

Additional fees, assessments, or refunds

6

Insurance Commissioner after consultation with the board of

7

governors of the fund aijA.

8

construed as imposing liability for payment of any part of a

9

fund deficit on the Joint Underwriting Association authorized

shall be set by the

Nothing contained herein shall be

If the fund

2.19/3
2.19/4
2.19/5

10

bys. 627.351(7) aYA or its member insurers.

11

determines that the amount of money in an account for a given

12

fiscal year is in excess of or not sufficient to satisfy the

13

claims made against the account, the fund shall certify the

14

amount of the projected excess or insufficiency to the

2.19/10

15

Insurance Commissioner and request the Insurance Commissioner

2.19/11

16

to levy an assessment against or refund to all participants in

2.19/12

17

the fund for that fiscal year, prorated, based on the number

18

of days of participation during the year in question.

19

Insurance Commissioner shall order such refund to, or levy

20

such assessment against, such participants in amounts that

21

fairly reflect the classifications prescribed above and are

22

sufficient to obtain the money necessary to meet all claims

23

for said fiscal year.

24

particular year against any health care provider, other than

25

those health care providers defined in subparagraphs (1) (b) 1.,

26

5., 6., and 7., exceed an amount equal to the fees originally

2.19/22

27

paid by such health care provider for participation in the

2.19/23

28

fund for the year giving rise to such assessment.

l:lus

29

assessments are levied in accordance with this subsection as a

30

result of claims in excess of the limitation of a provider's

31

liability of $500,000 per occurrence as specified in paragraph

The

In no case shall any assessment for a

If any

8
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(2) (b), and such assessments are a result of the liability of
2

certain individuals and entities specified in paragraph

3

(2) (e), only hospitals shall be subject to such assessments.

4

s

(d)
1.

2.19/26
2.19/27
2.43

Fund accounting and audit.-Moneys shall be withdrawn from the fund only upon

2.43/1

6

vouchers app�eved-ey-�he-aijA as authorized by the board of

2.43/3

7

governors.

2.43/4

8
9

2.

All books, records, and audits of the fund shall be

2.43/4

open for reasonable inspection to the general public, except

2.47

10

that a claim file in possession of the fund shall not be

2.48

11

available for review during processing of that claim.

l:lus

12

book, record, document, audit, or asset acquired by, prepared

13

for, or paid for by the fund is subject to the authority of

14

the board of governors, which shall be responsible therefor.

15

3.

Any

Persons authorized to receive deposits, issue

16

vouchers, or withdraw or otherwise disburse any fund moneys

17

shall post a blanket fidelity bond in an amount reasonably

18

sufficient to protect fund assets.

19

shall be paid from the fund.

20

4.

The cost of such bond

Annually, the fund shall furnish, upon request,

2.50
2.51
2.52
2.54
2.55

21

audited financial reports to any fund participant and to the

2.56

22

Department of Insurance and the Joint Legislative Auditing

2.58

23

Committee.

2.59

24

accepted accounting procedures and shall include income and

2.60

25

such other information as may be required by the Department of

2.61

26

Insurance or the Joint Legislative Auditing Committee.

27

5.

The reports shall be prepared in accordance with

Moneys held in the fund shall be invested in

2.61/1

28

interest-bearing investments by the board of governors of the

2.61/2

29

fund JijA as administrator.

2.61/3

30

aa4d moneys be invested in the stock of any insurer

2.61/4

31

participating in the Joint Underwriting Association authorized

2.61/5

However, in no case shall such

9
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by s. 627.351(7) �YA or in the parent company or company

2.61/6

2

owning a controlling interest of said insurer.

2.61/9

3

derived from such investments shall be credited to the fund.

4

6.

All income

Any health care provider participating in the fund

5

may withdraw from such participation only at the end of a

6

fiscal year; however, such health care provider shall remain

7

subject to any assessment or any refund pertaining to any year

s

in which such member participated in the fund.

9

(e)

10

1.

2. 71

2.72
2.74
2.75

Claims procedures.-Any person may file an action against a

2.76

11

participating health care provider for damages covered under

2. 77

12

the fund, except that the person filing the claim shall not

2.78

13

recover against the fund unless the fund was named as a

2.79

14

defendant in the suit.

2,81

15

defend a claim until the provisions of s. 768.44 are completed

2.82

16

or waived, suit instituted, and the fund is named therein.

2.83

17

If, after the facts upon which the claim is based are

3.1

18

reviewed, it appears that the claim will exceed $100,000 or,

3.2

19

if greater, the amount of the health care provider's basic

3.3

20

coverage, the fund shall appear and actively defend itself

3.4

21

when named as a defendant in the suit.

In so defending, the

3.6

22

fund shall retain counsel and pay ou� of the account for the

3.7

23

appropriate year attorneys' fees and expenses, including court

3.8

24

costs incurred in defending the fund.

3.9

25

attorney or law firm retained to defend the fund shall not be

26

retained to defend the Joint Underwriting Association

27

authorized bys. 627.351(7) �YA.

28

negotiate with any claimants having a judgment exceeding

29

$100,000 cost to the fund to reach an agreement as to the

3.13

30

manner in which that portion of the judgment exceeding that

3.15

31

$100,000 cost is to be paid,

3.16

The fund is not required to actively

In any claim, the

The fund is authorized to

Any judgment affecting the fund
10
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3.17

may be appealed under the Florida Appellate Rules of
2

Procedure, as with any defendant.
2.

3

It shall be the responsibility of the insurer or

3.18

4

self-insurer providing insurance or self-insurance for a

3.19

5

health care provider who is also covered by the fund to

3.20

6

provide an adequate defense on any claim filed which

3.22

7

potentially affects the fund, with respect to such insurance

3.23

8

contract or self-insurance contract.

3.24

9

insurer shall act in a fiduciary relationship toward the fund

The insurer or self

10

with respect to any claim affecting the fund.

11

exceeding $100,000, or any other amount which could require

12

payment by the fund, shall be agreed to unless approved by the

13

fund.
3.

14

No settlement

A person who has recovered a final judgment or a

3.26
3.27
3.29

15

settlement approved by the fund against a health care provider

3.30

16

who is covered by the fund may file a claim with the fund to

3.31

17

recover that portion of such judgment or settlement which is

3.32

18

in excess of $100,000 or the amount of the health care

3.33

19

provider's basic coverage, if greater, as set forth in

20

paragraph (2) (b).

21

incurs liability exceeding $100,000 to all persons under a

22

single occurrence, the persons recovering shall be paid from

23

the account at a rate not more than $100,000 per person per

3.39

24

year until the claim has been paid in full, except that court

3.40

25

costs and reasonable attorney's fees shall be paid in one lump

3.41

26

sum within 90 days after the settlement or judgment is

3.42

27

rendered.

Such fees shall not reduce the amount of the annual

3.44

28

award.
Settlements or judgments against the fund shall be

3.45

29

4.

In the event an account for a given year

3.35
3.38

30

paid in the order received within 90 days after the date of

3.46

31

settlement or judgment, unless appealed by the fund.

3.48

If the

11
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account for a given year does not have enough money to pay all
2

of the settlements or judgments, those claims received after

3

the funds are exhausted shall be immediately payable from the

4

assessments of participants for that year, in the order in

5

which they are received.

6

5.

If a health care provider participating in the fund

7

has coverage in excess of $100,000 per claim or $500,000 per

8

occurrence, such health care provider shall be liable for

9

losses up to the amount of his coverage, and such health care

3.51
3.52
3.54/1
3.54/3

10

provider shall receive an appropriate reduction of the fees

3.54/5

11

and assessments for participation in the fund.

3.54/7

12

shall be granted only after that health care provider has

13

proved to the satisfaction of the fund that such health care

3.54/8

14

provider had such coverage during the period of membership of

3.54/9

15

the fiscal year.

3.54/10

16

6.

17
18

Such reduction

The manager of the fund �YA or his assistant is the

agent for service of process for the plan.
Section 2.

If s. 768.54, Florida Statutes, is repealed

19

in accordance with the intent expressed in the Regulatory

20

Reform Act of 1976, as amended by chapter 77-457, Laws of

21

Florida, or as subsequently amended, it is the intent of the

22

Legislature that this act shall also be repealed on the same

23

date as is therein provided.

24

Section 3.

This act shall take effect July l, 1979.

25

26
27
28
29
30
31
12
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*****************************************
2

HOUSE SUMMARY

3

Provides definitions. Provides a $500,000 limitation per
occurrence on claims under the Florida Patient's
Compensation Fund in addition to the existing $100,000
limit per claim. Provides a maximum amount for the
escrow account of any health care provider. Increases
the persons to whom the limitation of liability applies,
including house physicians and interns. Provides that
the limitation of liability shall apply to a hospital or
ambulatory surgical center and specified persons as one
health care provider. Provides that the fund shall pay
claims arising out of the actions of committees (defined
to mean a committee or board of trustees of health care
providers established for specified purposes). Provides
that the Board of Governors of the Florida Patient's
Compensation Fund, rather than the Joint Underwriting
Association for medical malpractice, shall manage and
control the fund. Prescribes membership of the Board of
Governors. Reduces the maximum amount of the fund.
Provides that certain documents acquired, prepared or
paid for by the fund shall be the responsibility of the
board of governors.

4
5
6

7
8

9
10
11
12
13

14
15
16
17
l8
l9
20
21
22
23
24
25
26
27
28

29
30
31
13
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COMMITTEE ON INSURANCE
STAFF REPORT

April 26, 197�rle•

CS/HB 1423
SPONSOR:

Representative O'Malley

RELATING TO:
I.

n.Pl'Oduced by
FLORIDA STAT£ ARCH
IVES
DEPARTMENT OF STAT£
R. A. GRAY BUILDING
Tllllehassee, FL 32399-0250

/4

C.rton

Patients' Compensation Fund

SUMMARY
A.

Present Situation

The Florida Patients' Compensation Fund provides insurance
coverage for participating health care providers for medical
malpractice claims in excess of $100,000 per claim. To
participate, a health care provider must pay yearly fees and
also maintain the first $100,000 of coverage through posting
bond, funding an escrow account, self-insuring or obtaining
coverage through the Joint Underwriting Association. All
hospitals must participate in the fund unless they provide
a bond, liability insurance or other proof of financial re
sponsibility in the amount of $10,000 per claim for each
hospital bed, not to exceed a $2,500,000 annual aggregate.
The population of the PCF steadily increased during the
first three years of operation since its enactment and inception
in 1975. Participating physicians increased from 1,563 during
the first year to 3,841 during the third year.
Participating
hospitals increased from 72 to 125.
The total paid loss and expense figure for the fund for its
first three years is $98,080. Total reserves for both claims
and expenses on known cases for this period is $2,332,950.
However,· total reserves for known claims and incurred but
not reported claims have been set at $50,202,397. In contrast
to this figure, a closed claim survey for the same period
by the National Association of Insurance Commissioners shows
that only $49,353,346 was paid out nationwide on claims in
excess of $100,000. This survey included all claims reported
by carriers writing in excess of $1,000,000 annual premium
nationwide.
The PCF operates subject to the -supervision of the Board of
Governors of the Florida Medical Malpractice Joint Underwriting
Association. This board consists of representatives of five
of the insurers participating in the JUA, an attorney to be
named by the Florida Bar, a physician to be named by the Florida
Medical Association, and a hospital representative to be named
by the Florida Hospital Association.
B.

Effect of Proposed Changes

The first part of the bill provides definitions for "occurrence,"
"per claim," "committee," and "house physician." "Per claim"
is defined as all claims per patient arising out of the same
occurrence. "House physician" is defined by way of excluding
all physicians who are not house physicians.
The liability of a PCF member is limited to $100,000 on any
claim. However, if fire, food poisoning, contagious disease,
or any other situation occurred in a hospital and resulted
in multiple patient claims, the hospital would be liable up to
$100,000 on each of these claims. This bill provides a limita
tion of liability to $500,000 per occurrence. Thus the risk

lf 7,.7
----,.-

2

of a catastrophic loss would be spread across the entire
membership of the fund. The impact of this for hospitals
collectively would be rather small compared to the impact of
such a loss on one individual hospital. However, this provision
does increase the exposure of the fund and the possiblity
of an assessment on its members.
A health care provider may choose to utilize an escrow account
in order to provide the required initial coverage of $100,000
per claim. The amount required to be maintained is $100,000
plus three times the per claim limit in the aggregate year,
plus an additional amount as determined by the Department of
Health and Rehabilitative Services for claims defense and
expense. This bill caps the escrow account at an amount
equal to reserved loss expense amounts for known cases plus
$345,000.
The limitation of liability afforded to hospitals currently
also extends to officers, trustees, volunteer workers, and
other non-physician employees of the hospital. This bill
extends the limitation to trainees, committee members, house
physicians, and interns. Hospital committees are responsible
for determining products and procedures to be used at a
ho�pital and may be held responsible for these decisions.
House physicians are employees of the hospital who are grad
uates of medical school and may or may not be licensed. They
perform only functions which may be performed by medical
technicians and nurses. This excludes all staff physicians.
This bill transfers the administration and operation of the fund
from the JOA Board of Governors to a new board of governors.
The new board will consist of a representative of the insurance
industry appointed by the Insurance Commissioner, an attorney
appointed by the Florida Bar, a representative of physicians
appointed by the Florida Medical Association, a representative
of physicians' insurance appointed by the Insurance Commissioner,
a representative of hospital self-insurance appointed by the
Insurance Commissioner, a representative of the osteopathic
physicians' or podiatrists' insurance or self-insurance
appointed by the Insurance Commis sioner, and a representative
of the general public appointed by the Insurance Commissioner.
Finally, the maximum amount of fees which the fund can collect
in any fiscal year is decreased from $25,000,000 to $15,000,000.
This change reflects the good loss experience which the fund
has shown. The new figure is considered adequate by the
Department of Insurance. An assessment mechanism is still
available to the fund, upon approval of the Insurance Commis
sioner, should this amount prove inadequate.
II. FINAL ACTION
The bill passed the legislature with two technical amendments.
Prepared by Terry Butler�
Staff Director - Jack Herzog
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A bill to be entitled

2

An act relating to the Florida Patient's

3

Compensation Fund; amending s. 768.54(1) (f)

4

(i), (2) (b), (e), (3), Florida Statutes, 1978

5

Supplement; providing definitions; providing a

6

limit of liability of $500,000 per occurrence

7

for providers covered under the fund; providing

8

a limit on escrow accounts used to provide a

9

defense for the fund; providing that coverage

10

of a hospital or ambulatory surgical center

11

shall include certain additional personnel and

12

that the limitation of liability shall apply to

13

the facility and to certair. covered personnel

14

as one provider; providing that the fund shall

15

cover claims arising out of the activities of

16

professional committees and that coverage of

17

medical facilities shall include coverage of

18

all patient injuries and deaths; vesting

19

management of the fund in the board of

20

governors thereof; prescribing membership of

21

such board; providing for the establishment of

22

certain fees by the Insurance Commissioner

23

after consultation with the board; providing

24

that certain documents and things are subject

25

to the authority of the board; designating the

26

board as the administrator of certain

27

investments; designating an agent for service

28

of process; providing an effective date.

29
30

Be It Enacted by the Legislature of the State of Florida:

31
l
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Section 1.
2
3
4

Paragraphs (f), (g), (h), and (i) are added

to subsection (1) of section 768.54, Florida Statutes, 1978
Supplement, and paragraphs (b) and (e) of subsection (2) and
subsection (3) of said section are amended to read:

5

768.54

6

compensation fund.--

7

s
9

Limitation of liability and patient's

(1) DEFINITIONS.--The following definitions apply in
the interpretation and enforcement of this section:
(f)

"Occurrence" means an accident or incident,

10

including continuous or repeated exposure to conditions, which

11

results in patient injuries, not intended from the standpoint

12

of the insured.

13

14
15

(g)

"Per claim" means all claims per EJtient arising

out of an occurrence.
(h)

"Committee" means a committee of a health care

16

provider or group of health care providers established to make

18

institutional utilization, patient treatment, or institutional

17

19

20
21
22

recommendations, policy, or decisions regarding patient
staff privileges, or to perform other administrative or
professional purposes or functions.
(i)

"House physician" means any physician, osteopath,

podiatrist, or dentist except:

a physician, osteopath,

23

podiatrist, or dentist with staff privileges at a hospital; a

24

physician, osteopath, podiatrist, or dentist providing

25

emergency room services; an anesthesiologist, pathologist, or

26

radiologist; or a physician, osteopath, podiatrist, or dentist

27

who performs a service for a fee.

28

(2) LIMITATION OF LIABILITY.--

29

(b)

A health care provider shall not be liable for an

30

amount in excess of $100,000 per claim or $500,000 oer

31

occurrence for claims covered under subsection (3) if the
2
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health care provider had paid the fees required pursuant to
2

subsection {3) for the year in which the incident occurred for

3

which the claim is filed, and an adequate defense for the fund

4

is provided, and pays at least the initial $100,000 or the

s

maximum limit of the underlying coverage maintained by the

6

health care provider on the date when the incident occurred
for which the claim is filed, whichever is greater, of any

7
8
9

settlement or judgment against the health care provider for
the claim in accordance with paragraph (3) ( e).

A health care

provider may have the necessary funds available for payment

10

when due or an adequate defense for the fund may be provided

11

by the use of:

12

1.

13

A bond in the amount of $100,000 pP.r claim and

three times the per claim limit in the aggregate per year,

14
15

plus an additional amount as determined by the Department of

16

Health and Rehabilitative Services which is sufficient to meet
claims defense and expenses;

17

2.

18

An adequate escrow account in the amount of

l9

$100,000 per claim and three times the per claim limit in the

20

aggregate per year, plus an additional amount as determined by

21

the Department of Health and Rehabilitative Services which is

22

sufficient to meet claims defense and expenses, provided that

23

a total escrow account for all years equal to reserved loss

24

and expense amounts for known cases plus $345,000 shall be the

25

maximum escrow amount required;
3.

26

Medical malpractice insurance in the amount of

�100,000 or more per claim from private insurers or the Joint

27

28, Underwriting Association established under s. 627.351(7); or
29

'

4.

Self-insurance as provided in s. 627.357, providing

coverage in an amount of $100,000 or more per claim and three
times the per claim limit in the aggregate per year, plus an
3
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additional amount as determined by the Department of Health
2

3
4

and Rehabilitative Services which is sufficient to meet claims
defense and expenses.
(e)

The limitation of liability afforded by the fund

5

for a participating hospital or ambulatory surgical center

6

shall apply to the officers, trustees, volunteer workers,

7

trainees, committee members (including physicians, osteopaths,

s

podiatrists, and dentists), and employees of the hospital or

9

ambulatory surgical center, other than employed physicians

10

licensed under chapter 458, physician's assistants licensed

II

under chapter 458, osteopaths licensed under chapter 459,

12

dentists licensed under chapter 466, and podiatrists licensed

13

under ch3pter 461.

14

afforded by the fund for a participating hospital shall apply

15

l6
17

However, the limitation of liability

to employed physicians in a resident training prog�amL o�

physicians performing purely administrative duties for the

participating hospitals other than the treatment of patientsL

18

house physicians, and interns. This limitation of liability

19

shall apply to the hospital or ambulatory surgical center and

20

those included in this subsection as one health care provider.

21

(3)

PATIENT'S COMPENSATION FUND.--

22

(a)

The'fund.--There is created a "Florida Patient's

.�

23

Compensation Fund," he�e¼na£te�-�e£e��ed-to-as-the-�£�nd,� for

24

the purpose of paying that portion of any claim arising out of

25

the rendering of or failure to render medical care or services

26

or arising out of activities of professional committees for

27

health care providers or any claim for bodily injury or

28

property damage to the person or property of any patientL

29

including all patient injuries and deaths, arising out of the

30

insureds' activities for those health care providers set forth

31

in subparagraphs (1) (b)l., 5.,

6.,

and

7.

which is in excess
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of the limits as set forth in paragraph (2) (b).

The fund

2

shall be liable only for payment of claims against health care

3

providers who are in compliance with the provisions of

4

paragraph (2) (b), of reasonable and necessary expenses

5

incurred in the payment of claims, and of fund administrative

6

expenses.

8

�he-£�nd-she¼¼-ee-¥ested-wi�h-the-ae±nt-ijnde�wrieing

10

�e-as-the-11 aijA.11

7
9

11

(b)

Fund administration and operation.--Hanegemene-e£

Assee¼et¼en-e�ther¼�ed-ey-s.-6�+.35¼�+t,-here¼ne£te�-re£er�ed
The fund aijA shall operate subject .to the

supervision and approval of a board of governors consisting of

l2

a representative of the insurance industry appointed by the

14

Bar, a representative of physicians appointed by the Florida

13
15
16

17
18

Insurance Commissioner, an attorney appointed by The Florid3
Medical Association, a representative of physicians' insurance
appointed by the Florida Medical Association, a representative
of physicians' self-insurance appointed by the Insurance
Commissioner, two representatives of hospitals appointed by

19

the Florida Hospital Association, a representative of hospital

20

insurance appointed by the Florida Hospital Association, a

21

22

.representative of hospital self-insurance appointed by the
Insurance Commissioner, a representative of the osteopathic

n

physicians' or podiatrists' insurance or self-insurance

24

appointed by the Insurance Commissioner, and a representative

25

of the general public appointed by the Insurance Commissioner

26

�ep�esentet¼¥es-e£-£¼¥e-e£-ehe-¼ns��e�s-�e�e¼e¼pe�¼ng-¼n-ehe

27

aijA,-an-atte�ney-te-ee-nemed-ey-�he-F¼e�±de-Bar,-e-phys±e±en

28

ee-ee-nemed-ey-the-P¼e�±de-Med¼ee¼-Assee±et±en,-end-e-hesp¼te¼

29

�ep�esentet±¥e-te-ee-nemed-ey-the-r¼e�ide-Hesp±te¼

30

Assee¼e�±en.

The board of governors shall, during the first

31

meeting after June 30 of each year, choose one of its members
5
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to serve as chairman of the board and another member to serve
2

as vice chairman of the board.

ifl-the-event-0£-te�m¼nat¼on-o�

3

e¼sso¼ttt¼on-0£-sa¼e-�ijA-w¼th-pes�eet-to-�pov¼d¼ng-��0£essfona¼

4

¼¼ae¼¼¼ty-ma¼pfeet¼ee-¼nsttPenee,-o�-¼nstt�anee-£0�-eod¼¼y

5

¼n�tt�y-ef-�Pepe�ty-damage-eo-ehe-�ePson-oP-�Po�ePty-of-any

6

pae¼efle-af¼s¼ftg-otte-0£-ehe-¼nstt�eds�-aet¼v¼t¼es,-ehe-aijA-sha¼¼

7

eent¼ntte-eo-epe�aee-£o�-ehe-ptt�pese-o£-£ttnd-management-as

s

p�ev¼eee-¼n-th¼s-stteseet¼en7

9

(c)

Fees and assessments.--Annually, each health care

10

provider, as set forth in subsection (2), electing to comply

11

with paragraph (2) (b) shall pay the fees established under

12

this act, for deposit into the fund, which shall be remitted

13

for deposit in a manner prescribed by the Insurance

14

Commissioner.

16

year basis.

15
17

The limitation of liability provided by the

fund shall begin July 1, 1975, and run thereafter on a fiscalFor the first year of membership, each

participating health care provider

shall pay a base fee for

18

deposit into the fund in the amount of $1,000 for any

19

individual, or $300 per bed, for any hospital.

Those entering

20

the fund after the fiscal year has begun shall pay a prorated

21

share of the yearly fees for a prorated membership.

The base

22

fee charged after the first year of participation shall be

23

$500 for any individual, or $300 per bed, for any hospital.

24

The base fees to be paid by those health care providers

25

defined in subparagraphs (l) (b)5., 6., 7., and 8. shall be

26

established by the fund on an actuarially sound basis.

27

addition, after the first year of operation, additional fees

28

may be charged but shall be appropriately prorated for the

29

portion of the year for which the health care provider

30

participated in the fund, based on the following

31

considerations:

In

6
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1.

Past and prospective loss and expense experience in

2

different types of practice and in different geographical

3

areas within the state;

4

5
6

7

8
9
10
11
12

2.

The prior claims experience of the members covered

under the fund; and
3.

Risk factors for persons who are retired,

semiretired, or part-time professionals.
Such Se±e base fees may be adjusted downward for any fiscal
year in which a lesser amount would be adequate and in which
the additional fee would not be necessary to maintain the
solvency of the fund.

Such Se±o additional fee shall be based

l3

on not more than two geographical areas with three categories

14

of practice and with categories which contemplate separate

15
16

risk ratings for hospitals, for health maintenance
organizations, for ambulatory surgical facilities, and for

17

other medical facilities.

Each fiscal year of the fund shall

18

operate independently of preceding fiscal years.

19

shall only be liable for assessments for claims from years

20

during which they were members of the fund; in cases in wh:=h

21

a participant is a member of the fund for less than the total

22

fiscal year, a member shall be subject to assessments for that

23

year on a prorata basis determined by the percentage of

24

participation for the year.

25

not more than $25,000,000 per fiscal year.

�

assessments, or refunds

27

Commissioner after consultation with the board of governors of

28

the fund �ijA.

�

imposing liability for payment of any part of a fund deficit

30

on the Joint Underwriting Association authorized bys.

31

627.351(7) ,HiA or its member insurers.

Participants

The fund shall be maintained at
Additional fees,

shall be set by the Insurance

Nothing contained herein shall be construed as

If the fund determines

7
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that the amount of money in an account for a given fiscal year
2
3

is in excess of or not sufficient to satisfy the claims made
against the account, the fund shall certify the amount of the

4

projected excess or insufficiency to the Insurance

5

Commissioner and request the Insurance Commissioner to levy an

6

assessment against or refund to all participants in the fund

7

for that fiscal year, prorated, based on the number of days of

8

participation during the year in question.

9

Commissioner shall order such refund to, or levy such

The Insurance

10

assessment against, such participants in amounts that fairly

11

reflect the classifications prescribed above and are

12

sufficient to obtain the money necessary to meet all claims

13

for said fiscal year.

14

particular year against any health care provider, other than

15

those health care providers defined in subparagraphs (1) (b)l.,

16

5., 6., and 7., exceed an amount equal to the fees originally

17

18
19

In no case sha:l any assessment for a

paid by such health care provider for participation in the
fund for the year giving rise to such assessment.
(d)

20

1.

23

2.

Fund accounting and audit.-Moneys shall be withdrawn from the fund only upon

� ,vouchers app�e¥e�-by-�he-aYA as authorized by the board of
22 governors.
All books, records, and audits of the fund shall be

24

open for reasonable inspection to the general public, except

25

that a claim file in possession of the fund shall not be

26

available for review during processing of that claim.

27

book, record, document, audit, or asset acquired by, prepared

28

for, or paid for by the fund is subject to the authority of

29

the board of governors, which shall be responsible therefor.

30
31

3.

Any

Persons authorized to receive deposits, issue

vouchers, or withdraw or otherwise disburse any fund moneys
8
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shall post a blanket fidelity bond in an amount reasonably
2

3
4

5

6

7
8

9

10
11

sufficient to protect fund assets.

The cost of such bond

shall be paid from the fund.
4.

Annually, the fund shall furnish, upon request,

audited financial reports to any fund participant and to the
Department of Insurance and the Joint Legislative Auditing

Committee.

The reports shall be prepared in accordance with

accepted accounting procedures and shall include income and

such other information as may be required by the Department of
Insurance or the Joint Legislative Auditing Committee.
5.

Moneys held in the fund shall be invested in

12

interest-bearing investments by the board of governors of the

14

sate moneys be invested in the stock of any insurer

13

fund aYA �s admini�trator.

Howev�r, in no case shall such

15

participating in the Joint Underwriting Association authorized

17

owning a controlling interest of said insurer.

16

18
19 1

bys. 627.351(7) aHA or in the parent company or company

All income

derived from such investments shall be credited to the fund.
6.

Any health care provider participating in the fund

201 may withdraw from such participation only at the end of a
21
22

23
24

25
u

27

fiscal year; however, such health care provider shall remain

subject to any assessment or any refund pertaining to any year

in which such member participated in the fund.
(e)
1.

Claims procedures.-Any person may file an action against a

participating health care provider for damages covered under

the fund, except that the person filing the claim shall not

28

recover against the fund unless the fund was named as a

30

defend a claim until the provisions of s. 768.44 are completed

29/ defendant in the suit.
31

The fund is not required to actively

or waived, suit instituted, and the fund is named therein.
9
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If, after the facts upon which the claim is based are
2

reviewed, it appears that the claim will exceed $100,000 or,

3

if greater, the amount of the health care provider's basic

4

coverage, the fund shall appear and actively defend itself

5

when named as a defendant in the suit.

6

fund shall retain counsel and pay out of the account for the

7

appropriate year attorneys' fees and expenses, including court

8

costs incurred in defending the fund.

In any claim, the

attorney or law firm retained to defend the fund shall not be

9
10

In so defending, the

retained to defend the Joint Underwriting Association

1

authorized by�- 627.351(7) a�A.

11

The fund is authorized to

negotiate with any claimants having a judgment exceeding

l2

$100,0C0 cost to the fund to reach an agreement as to the

13
14

manner in which that portion of the judgment exceeding that

15

$100,000 cost is to be paid.

Any judgment affecting the fund

16

may be appealed under the Florida Appellate Rules of

17

Procedure, as with any defendant.
2.

18

self-insurer providing insurance or self-insurance for a

19

health care provider who is also covered by thP. fund to

20

n

It shall be the responsibility of the insurer or

1

provide an adequate defense on any claim filed which

22

potentially affects the fund, with respect to such insurance

23

contract or self-insurance contract.

24

25
26

The insurer or self-

insurer shall act in a fiduciary relationship toward the fund
with respect to any claim affecting the fund.

No settlement

exceeding $100,000, or any other amount which could require

27

payment by the fund, shall be agreed to unless approved by the

28

fund.

29

3.

A person who has recovered a final judgment or a

30

settlement approved by the fund against a health care provider

31

who is covered by the fund may file a claim with the fund to
10
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recover that portion of such judgment or settlement which is
2

in excess of $100,000 or the amount of the health care

3

provider's basic coverage, if greater, as set forth in

4

paragraph (2) (b).

5

incurs liability exceeding $100,000 to all persons under a

6

In the event an account for a given year

single occurrence, the persons recovering shall be paid from

7

the account at a rate not more than $100,000 per person per

s

year until the claim has been paid in full, except that court

9

costs and reasonable attorney's fees shall be paid in one lump

10

sum within 90 days after the settlement or judgment is

11

rendered.

12

award.

13

4.

Such fees shall not reduce the amount of the annual
S�ttlement� or judgments against the fund shall be

14

paid in the order received within 90 days after the date of

15

settlement or judgment, unless appealed by the fund.

16

account for a given year does not have enough money to pay all

17
18
19
20
21

If the

of the settlements or judgments, those claims received after
the funds are exhausted shall be immediately payable from the
assessments of participants for that year, in the order in
which they are received.
5.

If a health care provider participating in the fund

22

has coverage in excess of $100,000 per claim or $500,000 per

24

losses up to the amount of his coverage, and such health care

25

provider shall receive an appropriate reduction of the fees

26

and assessments for participation in the fund.

27

shall be granted only after that health care provider has

28

proved to the satisfaction of the fund that such health care

29

provider had such coverage during the period of membership of

30

the fiscal year.

23

occurrence, such health care provider shall be liable for

Such reduction

31

11
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6.

The manager of the fund aijh or his assistant is the

agent for service of process for the plan.
Section 2.

3

The 1982 repeal of section 768.54, Florida

4

Statutes, by chapter 76-168, Laws of Florida, as amended,

5

shall not be affected by the amendment of that section by this

6

act.
Section 3.

This act shall take effect July 1, 1979.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29 i
30
31

12
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A bill to be entitled
2

An act relating to the Florida Patient's

3

Compensation Fund; adding paragraphs (f)-(i) to

4

subsection (1) and amending s. 768. 54 (2)(bl and

5

(e) and (3), Florida Statutes, 1978 Supplement;

6

providing definitions; providing a limitation

7

of liability under the fund per occurrence;

8

providing a maximum amount for a health care

9

provider's escrow account; increasing the

10

persons to whom the limitation of liability

11

afforded by the fund applies; providing that

12

the fund shall pay claims arising out of

13

activities of committees, as defined in the

14

act; providing for assessments against

15

hospitals under certain circumstances; vesting

16

management of the fund in the board of

17

governors thereof; prescribing membership of

18

such board; providing for the establishment of

19

certain fees by the Insurance Commissioner

20

after consultation with the board; reducing the

21

maximum amount of the fund; providing that

22

certain documents and assets are subject to the

23

authority of the board; designating the board

24

as the administrator of certain investments;

25

designating an agent for service of process;

26

providing for conditional repeal; providing an

27

effective date.

28
29

WHEH8AS, the Florida Patient's Compensation Fund was

30 created to limit the liability of participating health care
31 providers, and
1
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WHEREAS, the participants in the fund are liable for
2 any deficit in the fund, and
3

WHEREAS, those who are liable for such deficit are best

4 able to manage the fund, NOW, THEREFORE,
5

6 Be It Enacted by the Legislature of the State of Florida:
7
8

Section 1.

Paragraphs (f), (g), (h), and (i) are added

9 to subsection (1), paragraphs (b) and (e) of subsection (2)
10

are amended, and subsection (3) of section 768.54, Florida

11

Statutes, 1978 Supplement, is amended to re�d:

12

768.54

Limitation of liability and patient's

13 compensation fund.-14

(1)

DEFINITIONS.--The following definitions apply in

15 the interpretation and enforcement of this section:
16

(f)

"Occurrence" means an accident or incider:i_!:. !.

17 includi�<J.___continuous or repeated expos_�i:�_to conditions, which
18

results in patient �1!_.j_�i:ies not intended from the standpoint

19

of the insured.

20

{g)

"Per claim" means all claims per patient arising

21 out of an occurrence.
22

(h)

"Committee" _means a committee or board of trustees

23 of a health care provider or s.i:?�� of health care providers
24 established to m��<:. recommendations, po��_<:_Y, or decisions
25 regardin9.._patient institutional_ ..�!:.U i zation, patient
26 treatment, or institutional staff orivileges, or t�rform
27 other administrative or professional purooses or functions.
28

{i)

"House �ician" mec1ns any phl_sician, osteopath,

29 podiatrist, or dentist except a physician !._��teopath,
30

podiatrist, or dentist with staff_erivile0es at a hosP-�����-�

31 physician, oste�E���L...E�_trist, or dentist_er_oviding
2
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emergency room services; an anesthesiologist, pathologist, or
2 radiolo�ist; or a physician, osteopath, podiatrist, or dentist
3 who performs a service for a fee.
4

(2)

LIMITATION OF LIABILITY.--

5

(b)

A health care provider shall not be liable for an

6 amount in excess of $100,000 per claim or $500,000 per
7 occurrence for claims covered under subsection (3) if the
8 health care provider had paid the fees required pursuant to
9 subsection (3) for the year in which the incident occurred for
10 which the claim is filed, and an adequate defense for the fund
11 is provided, and pays at least the initial $100,000 or the
12

maximum limit of the underlying coverage maintained by the

13 health care provider on the date when the incident occurred
14 for which the claim is filed, whichever is greater, of any
15 settlement or judgment against the health care provider for
16 the claim in accordance with paragraph (3) (e).

A health care

17 provider may have the necessary funds available for payment
18 when due or an adequate defense for the fund may be provided
19 by the use of:
20
21

1.

A bond in the amount of $100,000 per claim and

three times the per claim limit in the aggregate per year,

22 plus an additional amount as determined by the Department of
n Health and Rehabilitative Services which is sufficient to meet
24 claims defense and expenses, provided that a total escrow
25 account for all years equal to reserved loss and expense
26 �1=.�_}_o_r known cases plus $345,000 shall be the maximum
27 escrow amount requir��;
28

2.

An adequate escrow account in the amount of

� $100,000 per claim and three times the per claim limit in the
� aggregate per year, plus an additional amount as determined by
31 the Department of Health and Rehabilitative Services which is
3
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sufficient to meet claims defense and expenses, provided that
2 a total escrow account for all years equal to reserved loss
3 and expense amounts for known cases plus $345,000 shall be the

4 maximum escrow a'!:��!:._required;
5

3.

Medical malpractice insurance in the amount of

6 $100,000 or more per claim from private insurers or the Joint
7 Underwriting Association established under s. 627.351(7); or

8

4.

Self-insurance as provided in s. 627.357, providing

9 coverage in an amount of $100,000 or more per claim and three
10 times the per claim limit in the aggregate per year, plus an
11 additional amount as determined by the Department of Health
12 and Rehabilitative Services which is sufficient to meet claims
13 defense and expenses.
14

(e)

The limitation of liability afforded by the fund

15 for a participating hospital or ambulatory surgical center
16 shall apply to the officers, trustees, volunteer workers,

17 trainees, comll]_i_�E:,':, members (including physicians, osteopaths !.
18 podiatrists, and dentists), and employees of the hospital or
19 ambulatory surgical center, other than employ,"d physicians
20 licensed under chapter 458, physician's assistants licensed
21 under chapter 458, osteopaths licensed under chapter 459,
n dentists licensed under chapter 466, and podiatrists licensed
23 under chapter 461.

However, the limitation of liability

24 afforded by the fund for a participating hospital shall apply
� to house physicians, interns, employed physicians in a
26 resident training program or physicians performing purely
V administrative duties for the participating hospitals other
28 than the treatment of patients.

This limitation of liabilitt

n shall apply to the hospital or ambulatory surgical center and
30 those included in this subsection as one health care_erovider.
31

(3 )

PATIENT'S COMPENSATION FUND.-4
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(a)

The fund.--There is created a "Florida Patient's

2 Compensation Fund," here¼nafl:eE-Eeferree-l:o-as-ehe-llf�fte7 ll for
3 the purpose of paying that portion of any claim arising out of
4 the rendering of or failure to render medical care or
5 services, or arising out of activities of committees, for

6 health care providers or any claim for bodily injury or
7

pro�erty damage to the person or property of any patientL

s including all P.atient injuries and deaths, arising out of the
9 insureds' activities for those health care providers set forth
10 in subparagraphs (1) (b)l., 5., 6., and 7. which is in excess
11 of the limits as set forth in paragraph (2) (b).

The fund

12 shall be liable only for payment of claims against health care
13

providers who are in compliance with the provisions of

14 paragraph (2) (b), of reasonable and necessary expenses
15 incurred in the payment of claims, and of fund administrative
16 expenses.
17

(b)

_F'und administration and operation.--Maftage111efte-of

18

�he-f�fte-sha±±-be-veseee-w¼eh-ehe-ao±ftl:-1:lfteerwr¼e¼ftg

19

Assoe¼al:¼oft-a�ehor¼�ed-by-s.-6��.35¼��t,-here¼ftafl:eE-reeerree

20 eo-as-1:he-llcJl:Jh. u

The fund_ al:IA shall operate subject to the

21 supervision and approval of a board of governors consisting of
22 a representative of the insurance industry appointed by the
23 Insurance Commissioner, an attorney appoi�!:_�d by 'l'he Florida
24 Bar, a representative of physicians appointed by the Florida
25 Medi��l Association, a ree_re�entative of ph�icians' insurance
� appointed by the Insurance Commissioner, a representat�����
27 physicians' self-insu���ce appointed by the Insurance
28 Commissio����-two representatives of hospitals appointed_�Y.
29 the Florida Hospital Association, a ree_�_e_s_e_n_t;_ati ve of hosoi tal
30 insur_'!�C:,E;._�ppointed by the Insurance Commissioner,-�31

representative of hospital self-insurance_�P.l?.���ted by the
5
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Insurance Commissioner, a re�resentative of the osteopathic
2 physicians' or podiatrists' insurance or self-insurance
3 appointed by the Insuranc�_Commissioner, and a representative
4 of the -�1:!.�E_al nublic appointed by the Insur"ince Commissioner
5 �epreseAtat¼ves-of--f}ve-ef-the-¼Astlrers-partfe¼pat¼ng-fn-the
6 cYA7-aA-atterney-te-be-named-by-�he-F¼orfda-Bar,-a-physfefan
7 to-be-Aamed-by-the-F¼erfda-Medfea¼-Asseefatfon 7 -and-a-hosp}ea¼
8 £epreseAtatfve-te-be-Aa@ed-by-the-F¼erfda-Hespfta¼
9 AsseefatfoA.

The board of governors shall, during the first

10 meeting after June 30 of each year, choose one of its members
11 to serve as chairman of the board and another member to serve
12 as vice chairman of the board.

fn-the-event-of-term¼Aatfon-or

13 dfsso¼tlt¼en-of-sa}d-cHA-wfth-respeet-to -providfng-professfona¼
14 ¼¼abf¼fty-ma¼praetfee-fnstlranee,-or-fnstlranee-for-bod¼¼y
15 fnjtlry-or-property-damage-eo-the-persoft-or-property-of-any
16 patfeAt-arfsfng-otle-of-the-fnstlreds L -aetfvftfes,-the-aHA-sha¼¼

17 eentfntle-to-operate-for-the-ptlrpose-of-ftlnd-management-as
18 provfded-fn-thfs-stlbseetfon.
(c)

19

Fees and assessments.--Annually, each health care

W provider, as set forth in subsection (2), electing to comply
21 with paragraph (2) (b) shall pay the fees established under
22 this act, for deposit into the fund, which shall be remitted

n

for deposit in a manner prescribed by the Insurance

U Commissioner.

The limitation of liability provided by the

25 fund shall begin July 1, 1975, and run thereafter on a fiscal
U year basis.

For the first year of membership, each

27 participating health care provider shall pay a base fee for
28 deposit into the fund in the amount of $1,000 for any
� individual, or $300 per bed, for any hospital.

Those entering

30 the fund after the fiscal year has begun shall pay a prorated

31 share of the yearly fees for a prorated membership.

The base

6
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fee charged after the first year of participation shall be
2 $500 for any individual, or $300 per bed, for any hospital.
3 The base fees to be paid by those health care providers
4 defined in subparagraphs (1) (b) 5., 6., 7., and 8. shall be
5 established by the fund on an actuarially sound basis.

In

6 addition, after the first year of operation, additional fees
7 may be charged but shall be appropriately prorated for the
s portion of the year for which the health care provider
9 participated in the fund, based on the following
10 considerations:
11

1.

Past and prospective loss and expense experience in

12

different types of practice and in different geographical

13

areas within the state;

14

2.

16

3.

The prior claims experience of the members covered

15 under the fund; and
Risk factors for persons who are retired,

17 semiretired, or part-time professionals.
18

19 Such Said base fees may be adjusted downward for any fiscal

w

year in which a lesser amount would be adequate and in which

2l the additional fee would not be necessary to maintain the
22 solvency of the fund.

Such Said additional fee shall be based

23 on not more than two geographical areas with three categories
� of practice and with categories which contemplate separate
25 risk ratings for hospitals, for health maintenance
� organizations, for ambulatory surgical facilities, and for
v other medical facilities.

Each fiscal year of the fund shall

� operate independently of preceding fiscal years.

Participants

� shall only be liable for assessments for claims from years
� during which they were members of the fund; in cases in which
31

a participant is a member of the fund for less than the total
7
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fiscal year, a member shall be subject to assessments for that
2 year on a prorata basis determined by the percentage of
3 participation for the year.

The fund shall be maintained at

4 not more than $15,000,000 $257eee7eee-�er-£¼seai-year.
5 Additional fees, assessments, or refunds

shall be set by the

6 Insurance Commissioner after consultation with the board of
7 governors of the fund JUA.

Nothing contained herein shall be

8 construed as imposing liability for payment of any part of a
9 fund deficit on the Joint Underwriting Association authorized
10 by s. 627.351(7) JUA or its member insurers.

If the fund

11 determines that the amount of money in an account for a given
12 fiscal year is in �xcess of or not sufficient to satisfy the
13 claims made against the account, the fund shall certify the
14 amount of the projected excess or insufficiency to the
15 Insurance Commissioner and request the Insurance Commissioner
16 to levy an assessment against or refund to all participants in
17 the fund for that fiscal year, prorated, based on the number
18 of days of participation during the year in question.

The

19 Insurance Commissioner shall order such refund to, or levy
W such assessment against, such participants in amounts that
21 fairly reflect the classifications prescribed above and are
22 sufficient to obtain the money necessary to meet all claims
23 for said fiscal year.

In no case shall any assessment for a

24 particular year against any health care provider, other than
25 those health care providers defined in subparagraphs (1) {b)l.,
� 5., 6., and 7., exceed an amount equal to the fees originally
27 paid by such health care provider for participation in the
� fund for the year giving rise to such assessment.

If any

29 assessment�-���_levied in accordance with this subsection as a
30 result of claims in �����s of the limitation of a provider's
31 liability of $500,000 per occurrence as soecified in paragraph
8
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(2) (b), and such asses;sments ar_e__a__r_e_sult of the liability of
2 certain individuals and entities specified in p��agraph
3 (2 ) (e), only hospitals shall be subject to such assessments.
4

(d)

5

1.

Fund accounting and audit.-Moneys shall be withdrawn from the fund only upon

6 vouchers eppro�ed-by-�he-aYA as authorized by the board of
7 governors.
8

2.

All books, records, and audits of the fund shall be

9 open for reasonable inspection to the general public, except
10 that a claim file in possession of the fund shall not be
11 available for review during processing of that claim.

Any

12 book, r���rd, document, audit, or �sset acquired by, �e�red
13 for, or paid for bL_���_fund is subject to the authority of
14 the l?_o_�_r_d__o_f governors, which shall be responsible t�e_r_<:_���
15

3.

Persons authorized to receive deposits, issue

16 vouchers, or withdraw or otherwise disburse any fund moneys
17 shall post a blanket fidelity bond in an amount reasonably
18 sufficient to protect fund assets.

The cost of such bond

19 shall be paid from the fund.
20

4.

Annually, the fund shall furnish, upon reqt:r?st,

21 audited financial reports to any fund participant and to the
n Department of Insurance and the Joint Legislative Auditing
n Committee.

The reports shall be prepared in accordance with

� accepted accounting procedures and shall include income and
� such other information as may be required by the Department of
26 Insurance or the Joint Legislative Auditing Committee.
27

m

5.

Moneys held in the fund shall be invested in

interest-bearing investments by the board of governors of the

29 fund �YA as administrator.

However, in no case shall such

30 said moneys be invested in the stock of any insurer
31 participating in the Joint Underwriting Association authorized
9
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bys. 627.351(7) aHA or in the parent company or company
2 owning a controlling interest of said insurer.

All income

3 derived from such investments shall be credited to the fund.
4

6.

Any health care provider participating in the fund

5 may withdraw from such participation only at the end of a
6 fiscal year; however, such health care provider shall remain
7 subject to any assessment or any refund pertaining to a�y year
sin which such member participated in the fund.
9
10

(e)
1.

Claims procedures.-Any person may file an action against a

11 participating healtli care provider for damages covered under
12 the fund, except that the person filing the claim shall not
13 recover against the fund unless the fund was named as a
14 defendant in the suit.

1�e fund is not required to actively

15 defend a claim until tlie provisions of s. 768.44 are completed
16 or waived, suit instituted, and the fund is named therein.
17

lf, after the facts upon which the claim is based are

18

reviewed, it appears that the claim will exceed $100,000 or,

19

if greater, the amount of the health care provider's basic

W coverage, the fund shall appear and actively defend itself
n when named as a defendant in the suit.

In so defending, the

� fund shall retain counsel and pay out of the account for the
23 appropriate year attorneys' fees and expenses, including court
U costs incurred in defending the fund.

In any claim, the

� attorney or law firm retained to defend the fund shall not be
U retained to defend the Joint Underwriting Association
27 authorized bys. 627.351(7) JHA.

'fhe fund is auu,orized to

� negotiate with any claimants having a judgment exceeding
� $100,000 cost to the fund to reach an agreement as to the
30 manner in which tl1at portion of the judgment exceeding that
31 $100,000 cost is to be paid.

Any judgment affecting the fund
10

CODING: Words in�� type ore deletions from existing low; words underlined ore additions.

CS for CS for SB 240

310-1840-9

may be appealed under the Florida Appellate Rules of
2 Procedure, as with any defendant.
2.

3

It shall be the responsibility of the insurer or

4 self-insurer providing insurance or self-insurance for a
5 health care provider who is also covered by the fund to

6 provide an adequate defense on any claim filed which
7 potentially affects the fund, witl1 respect to such insurance
8 contract or self-insurance contract.

The insurer or self-

9 insurer shall act in a fiduciary relationship toward the fund
10

with respect to any claim affecting the fund.

No settlement

11 exceeding $100,000, or any other amount which could require
12 payment by the fund, shall be agreed to unless approved by the
13

fund.

14
15

3.

A rJerson who has recovered a final judgment or a

settlement approved by the fund against a health care provider

16 who is covered by the fund may file a claim with the fund to
17 recover that portion of such judgment or settlement which is
18 in excess of $100,000 or the amount of the health care
19 provider's basic coverage, if greater, as set forth in

w

paragraph (2) (b).

In the event an account for a given year

21 incurs liability exceeding $100,000 to all persons under a
� single occurrence, the persons recovering shall be paid from
23 the account at a rate not more than $100,000 per person per
U year until the claim has been paid in full, except that court
25 costs and reasonable attorney's fees shall be paid in one lump
� sum within 90 days after the settlement or judgment is
V rendered.

Such fees shall not reduce the amount of the annual

28 award.
�

4.

Settlements or judgments against the fund shall be

� paid in the order received within 90 days after the date of
31

settlement or judgment, unless appealed by the fund.

lf the

11
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account for a given year does not have enough money to pay all
2 of the settlements or judgments, those claims received after
3 the funds are exhausted shall be immediately payable from the
4 assessments of participants for that year, in the order in
5 which they are received.
6

5.

If a health care provider participating in the fund

7 has coverage in excess of $100,000 per claim or $500,000 per
8 occurrence, such health care provider shall be liable for
9 losses up to the amount of his coverage, and such health care
10 provider shall receive an appropriate reduction of the fees
11 and assessments for participation in the fund.

Such reduction

12 shall be granted only after that health care provider has
13 proved to the satisfaction of the fund that such !Jeulth care
14 provider had such coverage during the period of membership of
15 the fiscal year.
16

6.

The manager of the fund �HA or his assistant is the

17 agent for service of process for the plan.
18

Section 2.

If s. 768. 54, Florida Statutes, is repealed

19 in accordance with the intent expressed in the Regulatory
W Heform Act of 1976, us amended by chapter 77-457, Laws of
� Florida, or as subsequently amended, it is the intent of the
n Legislature that this act shall also be repealed on the same
23
24

date: as is therein J_.;rovided.
Section

3.

'l'his act shall take effect July

1,

1979.

25
26
27
28
29
30
31

12
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CS/SB 240 by HRS and
Senator MacKay

I.�:

A.

Present Situation:

'lhe Florida Patient's Con'pensation Fund (PCF) is managed by the Board of
Governors of the Joint Unde:i::writing Association (JUA) which consists of
representatives of five insurers participating in the JUA, an attorney
narred by The Florida Bar, a physician narre:i by the Florida Medical
Association (FMA), and a hospital representative narred by the Florida
Hospital Association (FHA).
Participation in the PCF generally limits the liability of a health care
provider to $100,000 per claim for rredical malpractice or patient bodily
injury or property damage. Anounts in excess of the provider's liability
are paid by the PCF. A hospital's or anbulatory surgical center's
coverage does not clearly apply to house physicians, interns, or trainees,
or to ccmnittee rcerrbers. If a hospital or arrbulatory surgical center
elects to provide a defense of the fund through an escrcw account, the
total anount that the facility may be required to hold in such an account
is essentially unlimited.
B.

Effect of Proposed Changes:

Fesponsiblity for managerrent and control of the PCF would be transferred to
·a new 11 rrernber Board of �ors consisting of representatives of the
insurance industry, physicians' self-insurance, hospital self-i.'1Surance,
osteopaths' or podiatrists' self-insurance, and the general public, all
appoirl'.:ed by the Insurance Comnissioner, an attorney appointed by The
Florida Bar, representatives of physicians and physicians' insurance
appointed by the FMA, and two representatives of hospitals and a representa
tive of hospital insurance appointed by the FHA. Current responsibilities
and authorities of the JUA Board of Governors relating to the PCF would
be assurred by the new PCF Board of Governors.
The liability of a provider participating in the fund would be limited to
$500,000 per occurrence in addition to the existing limit of $100,000 per
claim. Coverage would be broadened to include all patient injuries and
deaths, and claims arising out of the activities of professional ccmnittees
would be specifically covered. House physicians, interns, trainees, and
ccmnittee rrerrbers would be included in the coverage of a hospital or
arrbulatory surgical center, with the limitation of liability to apply to
the facility and its covered personnel as one heal th care provider. An
escrCM account used to provide a defense of the fund would be limited to
a total arrount equal to reserved loss and expense arrounts for kno;.m cases
plus $345,000.
II.

E:ONCMIC IMPACT AND FISCAL NOI'E:
A.

Public:

Based on the experience of the existing JUA Board of Governors, additional
annual operating costs of at least $50,000 would result from the creation
of a separate PCF Board of Governors. Such operating costs are paid out
of provider fees. In addition, the changes in coverage pr ovided for in
the bill would increase the PCF's e;,q:osure to loss, which rnigh'.: result in
increased fees if it is found that current fees are inadequate :.o fund
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the exi;osures. Broadening the coverage provided by the fund and thus
providing a collective exi;osure for nore types of losses does help
ensure that injured patients will have a stable, solvent source from
which to collect for injuries.
B.

Goverrnrent:

Governrrent entities which operate hos?itals which participate in the
PCF could be impacted by increased provider fees as indicated in A.
above.
III.

CCM,1ENTS :

Participation in the PCF is mandatory for hospitals (unless financial
responsibility is otherwise denonstrated in specified ways) and optional
for other health care providers.

r:v.

Participants in the PCF may be assessed to cover deficits resulting fran
claims exceeding the ftmd balance. Assessments on individual providers
and professional associations are limited to the an"OUnt of the annual
fee paid by the provider for the year giving rise to the assessment.
However, assessnents on hospitals, HMJ's, an'bulatory surgical centers,
and other medical facilities are unlimited.
AMENI:r-1ENTS :
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SUM.MARY:
A.

Present Situation:

Under the provisions of paragraph (b), subsection (3) of
section 768.54, Florida Statutes, the Florida Patient's
Compensation Fund (PCF) is currently managed by the
Board of Governors of the Joint Underwriting Association
(JOA), which consists of representatives of five insurers
participating in the JUA, an attorney named by the
Florida Bar, a physician named by the Florida Medical
Association (FMA), and a hospital representative named
by the Florida Hospital Association (FHA).

Participation in the PCF generally limits the liability
of a health care provider to $100,000 per claim for
medical malpractice or patient bodily injury or property
damage, provided the health care provider has complied
with the requirements of posting bond, obtaining insurance
and proving financial responsibility as required by the
statute. Amounts in excess of the provider's liability
are paid by the PCF.

B.

Under the current law, a hospital's or ambulatory surgical.
center's coverage by the fund does not clearly apply
to house physicians, interns, or trainees, or to committee I
members. If a hospital or ambulatory surgical center
elects to provide a defense of the fund through an
escrow account, the total amount that the facility may
be required to hold in such an account is essentially
unlimited.
Effect of Proposed Changes:

This bill would transfer responsibility for management
and control of the PCF from the JOA Board of Governors
to a new 11 member Board of Governors, consisting of
representatives of the insurance industry, physicians'
self-insurance, hospital self-insurance, osteopaths'
or podiatrists' self-insurance, and the general public,
all appointed by the Insurance Commissioner, an attorney
appointed by the Florida Bar, representatives of
physicians' insurance appointed by the FMA, and two
representatives of hospitals and a representative of
hospital insurance appointed by the FHA.

The liability of a provider participating in the fund
would be limited under this bill to $500,000 per occurr
ence, in addition to the existing limit of $100,000 per
claim.
Coverage would be broadened to include all patient
injuries and deaths, and claims arising out of the
activities of professional committees would be specif
ically covered. House physicians, interns, trainees,
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and committee members would be included in the coverage
of a hospital or ambulatory surgical center, with the
limitation of liability to apply to the facility and its
covered personnel as one health care provider. An
escrow account used to provide a defense of the fund
would be limited to a maximum amount equal to reserved
loss and expense amounts for known cases plus $345,000.
ll.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
Based on the experience of the existing JUA Board of
Governors, additional annual operating costs of at least
$50,000 would result from the creation of a separate
PCF Board of Governors. Such operating costs are paid
out of provider fees. In addition, the changes in
coverage provided for in the bill would increase the
PCF's loss exposure, which might result in increased fees
if it is found that current fees are inadequate to fund
the exposures. Participants in the PCF, for example,
may be assessed to cover deficits resulting from claims
exceeding the fund balance. Assessments on individual
providers and professional associations are limited to
the amount of the annual fee paid by the provider for the
year giving rise to the assessment. However, assessments
on hospitals, HMO's, ambulatory surgical centers, and
other medical facilities are unlimited.
Broadening the coverage provided by the fund, and thus
providing a collective exposure for more types of losses,
does help ensure that injured patients will have a
stable, solvent source from which to collect for injuries.

B.

Government:
Goverment entities operating hospitals which participate
in the PCF could be impacted by increased provider fees,
as indicated in A. above. The amount of such increases,
however, cannot be ascertained until such time as the
number of increased c_laims on the fund is determined.

ll.l.

COMMENTS:
Technical errors--none noted.
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BILL No. ANO SPONSOR:

CS/HB 1423 by Insur
ance Committee and
Rep. O'Malley (sub
stituted for CS/CS
SB 240)

Present Situation:

Under the provisions of paragraph (b), subsection (3) of
section 768.54, Florida Statutes, the Florida Patient's
Compensation Fund (PCF) is currently managed by the
Board of Governors of the Joint Underwriting Association
(JUA), which consists of representatives of five insurers
participating in the JUA, an attorney named by the
Florida Bar, a physician named by the Florida Medical
Association (FMA), and a hospital representative named
by the Florida Hospital Asso�iatio� (FHA).

Participation in the PCF generally limits the liability
of a health care provider to $100,000 per claim for
medical malpractice or patient bodily injury or property
damage, provided the health care provider has complied
with the requirements of posting bond, obtaining insurance
and proving financial responsibility as required by the
statute. Amounts in excess of the provider's liability
are paid by the PCF.

B.

j
Under the current law, a hospital's or ambulatory surgical!
center's coverage by the fund does not clearly apply
to house physicians, interns, or trainees, or to committee j
members. If a hospital or ambulatory surgical center
l
elects to provide a defense of the fund through an
i
escrow account, the total amount that the facility may
be required to hold in such an account is essentially
unlimited.
Effect of Proposed Changes:

This bill would transfer responsibility for management
and control of the PCF from the JUA Board of Governors
to a new 11 member Board of Governors, consisting of
representatives of the insurance industry, physicians'
self-insurance, hospital self-insurance, osteopaths'
or podiatrists' self-insurance, and the general public,
all appointed by the Insurance Commissioner, an attorney
appointed by the Florida Bar, representatives of
physicians' insurance appointed by the FMA, and two
representatives of hospitals and a representative of
hospital insurance appointed by the FHA.

The liability of a provider participating in the fund
would be limited under this bill to $500,000 per occurr
ence, in addition to the existing limit of $100,000 per
claim.
Coverage would be broadened to include all patient
injuries and deaths, and claims arising out of the
activities of professional committees would be specif
ically covered. House physicians, interns, trainees,
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and committee members would be included in the coverage
of a hospital or ambulatory surgical center, with the
limitation of liability to apply to the facility and its
covered personnel as one health care provider. An
escrow account used to provide a defense of the fund
would be limited to arnaximum amount equal to reserved
loss and expense amounts for known cases plus $345,000.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
Based on the experience of the existing JUA Board of
Governors, additional annual operating costs of at least
$50,000 would result from the creation of a separate
PCF Board of Governors. Such operating costs are paid
out of provider fees. In addition, the changes in
coverage provided for in the bill would increase the
PCF's loss exposure, which might result in increased fees
if it is found that current fees are inadequate to fund
the exposures. Participants in the PCF, for example,
may be assessed to cover deficits resulting from claims
exceeding the fund balance. Assessments on individ�al
providers and professional associations are limited to
the amount of the annual fee paid by the provider for the
year giving rise to the assessment. However, assessments
on hospitals, HMO's, ambulatory surgical centers, and
other medical facilities are unlimited.
Broadening the coverage provided by the fund, and thus
providing a collective exposure for more types of losses,
does help ensure that injured patients wil-1 have a
stable, solvent source from which to collect for injuriP-s.

B.

Government:
Goverment entities operating hospitals which participate
in the PCF could be impacted by increased provider fees,
as indicated in A. above. The amount of such increases,
however, cannot be ascertained until such time as the
number of increased c_laims on the fund is determined.

III.

COMMENTS:
Passed the legislature.

Awaiting Governor's approval.

